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§432.106

applicable appeal and/or grievance
rights.

[54 FR 26179, June 21, 1989. Redesignated and
amended at 54 FR 49076, Nov. 29, 1989. Redes-
ignated and amended at 58 FR 65534, Dec. 15,
1993]

§432.106 Appeal and grievance rights.

(a) Appeal rights. An employee cov-
ered under §432.102(e) who has been re-
moved or reduced in grade under this
part may appeal to the Merit Systems
Protection Board if the employee is:

(1) In the competitive service and has
completed a probationary or trial pe-
riod;

(2) In the competitive service serving
in an appointment which is not subject
to a probationary or trial period, and
has completed 1 year of current contin-
uous employment in the same or simi-
lar position(s) under other than a tem-
porary appointment limited to 1 year
or less;

(3) A preference eligible in the ex-
cepted service who has completed 1
year of current continuous employ-
ment in the same or similar posi-
tion(s); or

(4) A nonpreference eligible in the ex-
cepted service who is covered by sub-
parts C and D of part 752 of this chap-
ter.

(b) Grievance rights. (1) A bargaining
unit employee covered under §432.102(e)
who has been removed or reduced in
grade under this part may file a griev-
ance under an applicable negotiated
grievance procedure if the removal or
reduction in grade action falls within
its coverage (i.g., is not excluded by the
parties to the collective bargaining
agreement) and the employee is:

(i) In the competitive service and has
completed a probationary or trial pe-
riod.

(ii) In the competitive service, serv-
ing in an appointment which is not
subject to a probationary or trial pe-
riod, and has completed 1 year of cur-
rent continuous employment in the
same or similar position(s) under other
than a temporary appointment limited
to 1 year or less;

(iii) A preference eligible in the ex-
cepted service who has completed 1
year of current continuous employ-
ment in the same or similar posi-
tion(s); or
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(iv) A nonpreference eligible in the
excepted service who is covered by sub-
parts C and D of part 752 of the chapter.

(2) 5 U.S.C. 7114(a)(5) and 7121(b)(3),
and the terms of an applicable collec-
tive bargaining agreement govern rep-
resentation for employees in an exclu-
sive bargaining unit who grieve a mat-
ter under this section through the ne-
gotiated grievance process.

(c) Election of forum. As provided at 5
U.S.C. 7121(e)(1), a bargaining unit em-
ployee who by law may file an appeal
or a grievance, and who has exercised
his or her option to appeal an action
taken under this part to the Merit Sys-
tems Protection Board, may not also
file a grievance on the matter under a
negotiated grievance procedure. Like-
wise, a bargaining unit employee who
has exercised his or her option to
grieve an action taken under this part
may not also file an appeal on the mat-
ter with the Merit Systems Protection
Board.

[54 FR 26179, June 21, 1989. Redesignated at 54
FR 49076, Nov. 29, 1989; 57 FR 20043, May 11,
1992; 58 FR 13192, Mar. 10, 1993. Redesignated
at 58 FR 65534, Dec. 15, 1993]

8§432.107 Agency records.

(@) When the action is effected. The
agency shall preserve all relevant doc-
umentation concerning a reduction in
grade or removal which is based on un-
acceptable performance and make it
available for review by the affected em-
ployee or his or her representative. At
a minimum, the agency’s records shall
consist of a copy of the notice of pro-
posed action, the answer of the em-
ployee when it is in writing, a sum-
mary thereof when the employee
makes an oral reply, the written notice
of decision and the reasons therefor,
and any supporting material including
documentation regarding the oppor-
tunity afforded the employee to dem-
onstrate acceptable performance.

(b) When the action is not affected. As
provided at 5 U.S.C. 4303(d), if, because
of performance improvement by the
employee during the notice period, the
employee is not reduced in grade or re-
moved, and the employee’s perform-
ance continues to be acceptable for 1
year from the date of the advanced
written notice provided in accordance
with §432.105(a)(4)(i), any entry or
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